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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 1319/2016 u/s 143/188/447/294 IPC 

 

STATE 

-Vs-  

RAJAB ALI 

BABUR ALI 

AKBAR ALI 

   SADULLA ALI 

RAHIM ALI 

SUKUR ALI 

……..  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs Manika Chakrabarty   ………for the State. 

Mr. Jahur Uddin Ahmed………for the accused. 

Date of prosecution evidence – 11.04.18, 28.05.18, 31.8.18, 12.11.18 

Date of argument – 22-01-19 

Date of judgment – 30-01-19 

 

     

 

Judgment 

 

1. Md. Sahed Ali initiated the instant case by filing written 'ejahar' before the 

O/C, Bhangnamari P.S. on 2.09.16. The informant stated in his ejahar that 

he has a land adjacent to his house in dag no. 338 where the beel of 
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Polashbari Namasudra Society is situated. He stated that the said beel is 

his. He further stated that he has a fishery in the said beel but on 2.09.16 

at about 9 a.m. the accused persons came with stick and caught fish and 

when he obstructed them the latter came to beat him and abused him with 

filthy language.  The informant then somehow rescued his life and later 

filed the ejahar. 

2. On receipt of the 'ejahar', police has registered the case as Bhangnamari 

P.S. case No. 28/16 u/s 143/447/379/294/188 IPC and investigated the 

matter. On completion of investigation, police filed charge sheet against the 

accused persons Rajab Ali, Babur Ali, Sadulla Ali, Akbar Ali, Rahim Ali and 

Sukur Ali u/s 143/188/447/294 IPC.  

3. During trial, the accused person entered appearance and were allowed to 

go on bail. Relevant copies of the documents of the case were furnished to 

them u/s 207 CrPC. Upon perusal of materials on record and after hearing 

both sides, sufficient materials were found against the accused person u/s 

143/188/447/294 IPC. The particulars of the offences were explained to the 

accused to which they pleaded not guilty and claimed to be tried 

4. Prosecution in support of the case examined 5 witnesses. Defence side did 

not examine any witness in support of their defence. The accused persons 

were examined u/s 313 CrPC to which they denied all allegations levelled 

against them. Defence declined to adduce any evidence on their behalf. 

5. I have heard argument of both sides.  

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points 

for determination: 

a. Whether the accused persons being the member of unlawful assembly 

on 2.09.16 at about 9 a.m. committed criminal trespass and thereby 

committed an offence punishable under section 447 IPC? 

b. Whether the accused persons on the same, date, time and place did 

any obscene act to the annoyance of the victim and thereby 

committed an offence punishable under section 294 IPC? 

c. Whether the accused persons on same date, time and place have 
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violated any order of promulgation order issued by any authority and 

thereby committed an offence punishable under section 188 IPC? 

 

 

DECISION, DISCUSSIONS AND REASONS THEREOF 

 

7. I have carefully gone through the entire evidence on record and materials 

placed before me. 

8. Pw 1 Saamd Ali deposed in his examination in chief that on the date of 

occurrence he saw the accused persons catching fish from the fishery of 

the informant. He also stated that a hue and cry was raised during the 

occurrence and that the accused ran away taking the fish.  

9. During his cross examination he stated that he is a member of village 

panchayat and that informant is his brother. He denied the beel to be a 

government land. He also denied that the beel was a public one and that 

they have made a fishery on the same. He admitted that the accused 

person Rajab Ali has filed a case u/s 144 CrPC. He denied that the Ld. ADC 

had made an order in that case that the informant has been illegally 

possessing the public land and that they were directed to be disposed form 

the said land. He admitted that they have filed an appeal against the said 

order. He further admitted that the Hon’ble District Judge upheld the order 

of the Ld. ADC. He denied all other suggestions made by the defence side. 

10. Pw 2 Md. Sahed Ali deposed in his examination in chief that he has a 

fishery in Bhangnamari and there the accused persons sown some crops in 

the same land and caught fish form the fishery. He identified the ejahar as 

EX 1 and his signature as Ex 1 (1).  

11. During his cross examination he admitted that the beel which is situated in 

his land near to his home land covering about 23 bighas belongs to 

Polashbari Namasudra Society. He admitted that he has written the same in 

his ejahar and that the accused persons have taken fish form that beel 

itself. He denied that the beel was a public one and that they have made a 

fishery on the same by putting fencing on it. He admitted that the accused 

person has filed a case u/s 144 CrPC for the same. He too admitted that on 

18.7.16 the Ld. Adc had directed them to be evicted form the said land. He 
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stated that Ld. Adc directed that Polashbari Namasudra has no right over 

the said land. He denied every other suggestion made by the defence.  

12. Pw 3 Nahar Ali deposed in his chief that the accused person has sown some 

crops in the informant’s land and does not know anything else. This witness 

was declared as hostile and Ld. APP was allowed to cross examine the said 

witness. He denied during his cross examination that he has stated before 

I/o that he has seen the accused persons catching fish in the society’s beel 

and when the informant tried to obstruct them they came to beat the 

informant and the informant somehow rescued himself.  

13. During his cross examination by the defence side he has stated that the 

informant is his relatives but he has no relation with the accused persons. 

He further stated that I/o did not interrogate him. He further stated that 

earlier the beel was a public one. Later the informant and his brother put 

fencing on the same and made it their own fishery. He first stated that he 

has no knowledge if the accused had filed a case u/s 144 CrPC but later on 

he stated that the accused person had filed a case alleging that informant 

has been possessing the same. He does not know if ADC had directed the 

informant to disposses the same. He further stated that the villagers earlier 

used to catch fish from the beel and sown crops over the same. He further 

stated that the accused persons have sown crops over the beel after the 

order of ADC. 

14. Pw 4 Badar Ali deposed in his chief that on the date of occurrence the 

accused person went to sow crops but the informant obstructed them and 

this result into a fight between the two. He stated that he has heard that 

the accused person had beaten the informant.  

15. During his cross examination he stated that he has not seen the incident. 

He stated that the beel does not belong to the informant but it was a public 

beel. 

16. Pw 5 ASI Moksed Ali during his evidence stated the regular procedure for 

investigation. during his cross examination he stated that in FIR the date of 

filing of ejahar is 2.9.16. In ex 1 n date of occurrence is mentioned. He 

further stated that though the case was registered u/s 379 but no materials 

were found under the said section and hence the accused persons were 

released on bail. In Ex 1 the informant alleged that the accused has caught 
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fish form informant’s beel but he found no materials with regard to the 

same. he denied that he did not receive the copy of the order passed by 

Ld. ADC on 18.7.16 

17. Now on going through the entire evidence on record it is seen that the 

informant has alleged that accused persons have caught fish from his beel. 

However on perusal of the evidence of the informant as PW 2 it transpires 

that he has exaggerated during his evidence alleging that the accused have 

also sown crops in his beel. As the case is charge sheeted u/s 447/294/188 

IPC it is necessary to see whether there has been any violation by the 

accused against the order of Ld. ADC. On perusal of the entire evidence as 

well as materials placed before me I did not find any copy of the order 

tagged with the record passed by Ld. ADC. In order to bring home the 

charge of the accused u/s 188 IPC it is necessary to prove by the 

prosecution side that there has been an order passed by Ld. ADC and that 

the same has been violated which the prosecution failed to establish.  

18. Moreover, Pw2 who is the victim himself have admitted during his cross 

examination that the accused persons had filed a case u/s 144 CrPC and 

that the Ld. ADC on 18.7.16 have directed them to be evicted. Pw 1 though 

denied the same but has admitted that they have filed an appeal against 

the Ld. ADC’s order. Now it can be presumed safely that definitely the order 

of Ld. ADC was against the informant so only they filed an appeal against 

the same. Further, Pw 1 also admitted that the Hon’ble District Judge also 

upheld the said order of Ld. ADC. Therefore, in absence of the copy of the 

order it can be presumed from the evidence that Ld. ADC had directed the 

informant to evict form the said land. Moreover, Pw 4 also deposed in his 

evidence that the land does not belong to the informant and that it is a 

public one.  

19. Pw 3 though was declared hostile but his evidence could not be curtailed in 

toto. Even Pw 3 deposed in his evidence that the accused person have 

sown crops over the beel after the order of Ld. ADC though he has no idea 

as to what Ld. ADC had directed.  Pw 2 in his cross examination admitted 

that the order of ADC was passed on 18.7.16 and the ejahar was filed on 

2.9.16 therefore even if it is presumed that accused persons have sown 

crops or caught fish but the same was done after the order of ADC and 
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therefore the activity of the accused persons cannot be said to have 

violated the order of ADC. Further there is no iota of evidence against the 

accused person u/s 294 IPC. 

20. Thus from the perusal of the entire evidence I have no hesitation to held 

that the prosecution has failed beyond reasonable doubt to establish the 

guilt of the accused persons. Situated thus, the accused persons Rajab Ali, 

Babur Ali, Sadulla Ali, Sukur Ali, Akbar Ali and Rahim Ali are acquitted of the 

offence punishable u/s 143/188/447/294 IPC and set at liberty forthwith. 

21. Bail bonds furnished in favour of the accused persons stands discharged. 

22. The seized articles if any be disposed of in accordance with law. 

 

Given under my hand and seal of this court on this 30th day of January, 2019. 

 

 

 

 

 

 

Rubina Yasmin 

          J.M.F.C. Nalbari 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX   

 

Prosecution witness: 
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PW 1 – Samad Ali 

PW 2 – Md. Sahed Ali  

PW 3 – Nahar Ali 

PW 4 – Badar Ali  

PW 5 – ASI Moksed Ali 

 

Defence Witness 

Nil  

 

Exhibits: 

Exhibit 1 – Ejahar  

Exhibit 1 (1) – Signature of informant 

Exhibit 2 – Charge sheet 

Exhibit 2 (1) – Signature of I/O 

 

 

 

 

 

 

 

 

 

 

Rubina Yasmin 

         J.M.F.C. Nalbari 

 

 


